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Annex 2001: An industry view 

It is vitally important for the Great Lakes Governors and Premiers to retain their authority to prevent large-scale diversions of Great Lakes water out of the Great Lakes basin. The Council of Great Lakes Industries (CGLI), representing a group of U.S. and Canadian businesses and associations with operations in the Great Lakes region, has been privileged to be represented on the advisory committee to the Annex 2001 Working Group to meet this goal. We recognize the Working Group and the Council of Great Lakes Governors staff deserve great respect for the significant time, effort and commitment invested in the task.

 However, CGLI and many other industrial groups in the region believe that the policy embodied in the Annex 2001 implementing documents is focused on the wrong target. And further, the opportunities within the current legal framework under which we now operate in the basin are being inappropriately ignored. 

Background

In 1985 the Governors and Premiers signed “The Great Lakes Charter: Principles for the Management of Great Lakes Water Resources”, a non-binding agreement that set up a prior consultation process amongst the States and Provinces and necessitated each State /Province to set up its own legal regime for protecting the eco-system. The Charter and the delegation of legal authority from the U.S. Federal Government to the States by the 1986 Water Resources Development Act (WRDA) resulted in a system where Michigan became the de-facto chief watch dog over major diversions of water out of the Great Lakes (e.g. Pleasant Prairie, Wisconsin; Akron, Ohio; - both approved - and, Lowell, Indiana; - not approved). 

In the late 1990’s the Governors/Premiers retained a western water law expert, James S. Lochhead, to head a panel that concluded control over the resource by the States had to be related to the management of environmental impacts, not just water use. This legal argument has been refuted by a number of legal experts, and recently – for the second time – by the International Joint Commission. But, the Governors proceeded to construct the Annex 2001 (to the 1985 Charter) utilizing an undefined concept of compensating “eco-system improvement” as a justifying criterion for Great Lakes water diversion. The Annex drafters thereby ignored the argument that application of an “improvement standard” would effectively make water a commodity. As a commodity, large diversions of surface fresh water would have to be approved if the criteria for improvements were met. 

Legal Analysis

Over the last five years CGLI commissioned and shared the results of extensive legal analysis. These legal experts continue to report:

· Ignoring the established body of riparian rights law in our States makes implementation of the compact very difficult, if not impossible and is an open invitation to law suits which will go on for lengthy periods.

· Much of the new and possibly unwieldy regulatory scheme being proposed appears redundant and/or conflicting with the existing authority of State and Provincial environmental regulatory agencies and permitting systems. 

· Rather than an indefinable “improvement” standard, the focus should be on protecting the water bodies from adverse effects through the use of objective, scientific criteria.

· And, perhaps most importantly, the Governors already have sufficient legal authority to prevent the diversion of Great Lakes water out of the basin.
Water Quantity Management

Unfortunately the Annex 2001 and its draft implementing documents, “Great Lakes Basin Sustainable Water Resources Agreement” and the “Water Resources Compact”, have not been able to stay focused on the issue: management of water quantity. These documents can be viewed instead as an effort to ‘fix’ what some perceive to be the gaps in the myriad of existing environmental and water quality regulations. It is not clear what those redundant environmental water quality controls are meant to accomplish.  Existing policies and supporting regulations currently provide the means to assure water quality. By confusing the objectives of water quantity with water quality, the Governors/Premiers have significantly missed their stated objectives for the Annex to be “an enhanced water management system that is simple, durable, efficient, and retains and respects authority within the basin…”
What is it that we should be trying to accomplish? 

The real management challenge remains how to deal with the critical issues related to Great Lakes water supply for future human use while continuing to protect water-based resources in the basin. 

Missing from our policy understanding and deliberations is the fact that water is an eminently recyclable resource. If we are truly concerned about water quantity in the basin, we should focus on how to ensure its reusability, how to use water wisely and efficiently, and how to make certain our usage is sustainable. We should be addressing how to increase the number of useful ‘turns’ we can get out of a drop of surface fresh water before it flows into the Atlantic. 

Unfortunately, the Annex 2001 doesn’t lead us in this direction. In fact, the tendency currently embodied in the Annex is just the opposite: to lock up water for fear of losing it. 

If our region is to prosper and our precious fresh water and water dependent resources are to be protected, we must avoid these urges to restrict or limit water’s use. We should not be bowing to political pressures that come from fear, lack of understanding, and a failure to plan wisely for the future. We should be committing policy and providing incentives to increasing fresh water’s reuse. 

Will the Annex work?

In spite of this huge policy shortcoming and the significant legal challenges the Annex will elicit, industry representatives have been working in good faith to help get to a workable approach to the Annex. Unfortunately, the draft Annex 2001 implementing documents are neither the most effective nor efficient way to accomplish the objectives set out by the Governor/Premiers for the following reasons:

· As mentioned above, the implementing principles required by the draft documents conflict with existing riparian water use principles embodied in the laws of each Great Lakes State.  

· The un-defined “improvement standard” requirement is impossible to administer and viewed by some policy experts as a license to divert [see the University of Toronto Monk Center report entitled:  Political Diversions: Decision time on Taking Water from the Great Lakes by Andrew Nikiforuk available at www.powi.ca , under 'Research'].

· Our region is not linked in a common economic unit. Our States do compete for economic development opportunities. The draft implementation documents call for a regional review body that would require economic development projects to be approved at a regional level by possible competitors for the same projects!  Regional review as now proposed would erode the ability of individual Governors/Premiers to attract new jobs to their respective jurisdictions.

· The implementation plans outlined in the documents would also create bureaucratic chaos because of the number of projects at the 100,000 gallons per day (gpd) level.  These projects would have to be reviewed by the individual States and Provinces. Projects at a five million gallons per/day consumptive use threshold would require regional review. And, petitioners requiring regional approval would have to make the case for the withdrawal to 10 different jurisdictions!  

To put these quantities in perspective a municipal swimming pool holds about half a million gallons. At a public meeting in Muskegon, the representative of the municipal water system expressed concerns about his system’s ability to serve a growing community with the regulation levels proposed. He set these small quantities in context when he said: “two million gallons per day is a pump change and 100,000 gpd is a filter wash.” 

The future
Industry continues to believe the basic policy direction on which the Annex 2001 is built is fatally flawed and when challenged, would cause the loss of local control.  

There are serious questions about the viability of the Annex implementation as currently drafted. 

1) Will all the individual State legislatures pass these implementing documents? 

2) Will Governors be willing to cede the authorities they currently depend upon for the exercise of their economic development responsibilities? 

3) Will industrial development efforts in the region successfully endure the additional insecurities and time delays related to their water withdrawals?  Will they go elsewhere? From industry’s perspective, the current draft implementing documents have the potential to both penalize existing businesses as well as provide a significant negative impact on new economic development of the region. 

The Governors/Premiers should revisit the basic authorities they currently have to address Great Lakes water diversion and quantity management. They will find those authorities are not inadequate as their previous advisors suggested.

Water management is an emotional issue. But, given the major policy shortfall of the Annex 2001 and the significant shortcomings of the related draft implementing documents now being reviewed by the public, our regional leaders need to drive through the emotion to provide a more realistic vision.   It is vitally important for local governance to maintain the availability of Great Lakes water resources in support of all of the Region’s needs. 
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