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Good afternoon.
It is indeed a privilege to be asked to offer comments to the distinguished Mayors of the Great Lakes St. Lawrence Basin on the development of implementation plans for the Annex 2001 water management scheme/concept envisaged by the Governors/Premiers four years ago. 

Ohio DNR Director Sam Speck’s dedication to this difficult policy development has been extraordinary. We all share common goals in this extremely important arena. And we greatly appreciate the efforts Sam and the Governors’/Premiers’ Working Group have invested in attempts to achieve these common goals: 

· Control over the Great Lakes’ fresh water resource at the State level rather than letting it revert to the US Congress on the US side; and,

· The ability to manage the resource with sensitivity to the full range of services- provided to us all by the Great Lakes basin’s ecosystem, services upon which we all rely. 
I’m here today representing industry. Please understand: Industry supports protection of the fresh water resource. But, we are concerned that it is being pursued by the Governors’/Premiers’ Working Group with too little consideration of the social and economic issues of the Region. These concerns have been raised as advisors to the Working Group where we have seen that this is really hard work. It has been difficult to satisfy these common goals while balancing competing interests and multiple political systems. There have been many times when I am sure all the participants have thought that the activity ought to be put in the “too hard box”.  
But we can not stop yet. There is still much to do if we are going to achieve the balance needed to support our ecosystem, our societal, and our economic needs. Industry does not believe the challenge has yet been met. 
There are many “hinted” revisions to the draft Agreements that Sam has described as possible. And, those of us concerned with the availability of the fresh water resource to support the sustainable development needs of the basin may agree with those revisions. But, we
1. haven’t seen the new drafts – even as advisors to the working group – to comment on them; 
2. still have major concerns with the underlying principles driving the working group’s approach to implementing the Governors’/Premiers’ objectives; and,

3. do not believe that the Governors’/Premiers’ desire for an approach that is “…simple, durable, efficient…” is being met.

Since I started focusing on Great Lakes policy issues - now more than a dozen years ago - I have found that Mayors on both sides of the border have a great sensitivity to economic development needs and issues. And, that those Mayoral interests often align with industry’s desire for growth, employment and value creation. Industry’s concern - which we suspect would be shared by Mayors throughout the basin - is that the approach that the Working Group has taken is one that will end up creating unnecessary bureaucratic hurdles. 
In spite of all the best of intentions, the Working Group’s approach will create major disincentives to economic development in the basin. It is as if their intent  is to lock-up the fresh water resource in the name of protecting it, rather than focusing on the renewability of the resource and figuring out how to get more use out of every drop before it flows out of the basin here at the mouth of the St. Lawrence River.

Sustainable development as a concept has been recently elucidated by a United Nation’s sponsored Millennium Assessment, which discusses human reliance on the services that are provided by an ecosystem. Our need for those services requires that we ensure the ecosystem’s ability to recover and restore itself from that use. We need to protect the water. In many respects, in the Great Lakes basin, we have already done a lot towards ensuring the ecosystem’s ability to bounce back from our use, and historical misuse. Stressors on the basin today might be categorized as over-fishing of certain fish populations, invasive species, nutrient loading, the legacy of toxic materials in sediments, land-use, and hydraulic alterations. 
We are indeed very fortunate that we in this region are far from a problem of water over-use right now. However, the scarcity of water in other regions indicates that now might be the right political time to ensure that water use is appropriately governed. It’s a good time to fix it before demands on the resource make it even more difficult to do so. 

Appropriate management of water has in the past, and must in the future, focus on the resource’s ability to be used and re-used multiple times through proper handling. Our policy should focus on how water is handled, where it goes, and making sure it is available for re-use as much as possible, not on restricting its use.
As major users of water in the basin (industry and the electric utility sectors represent 36% of the basin’s consumptive water use and more than 60% of water withdrawal), industry is anxious to make sure governance of the fresh water resource encourages rather than discourages economic development.
Economic development is a tricky business, I need not tell you! Sometimes very subtle aspects of policies create unintended barriers to capital investment decisions. And, I feel that the Annex implementing documents have created such barriers. With the approach these documents have taken, the subtle danger lies in the creation of a new regional review of water use – a review to be conducted by an ill-defined body that has uncertain powers and an uncertain role in Great Lakes governance. 
Clearly, coordination of water use policy is essential, but it must be achieved without diminishing the constitutional rights of the jurisdictions involved. 

Similarly, the direction that the Annex drafts have taken is very prescriptive and focused on the restriction of water rights rather than supporting them. In other words, the Charter called for by the Working Group - which has to be signed by eight Great Lake States on the US side - would require each State to abandon its riparian rights basis of water management.  Riparian rights are the legal basis on which water use in the basin has operated for two centuries! Instead, the Annex documents we’ve seen embrace an allocation approach more like that used in the west! We think that this is an unnecessary policy shift that State legislatures will not approve. Rejection by State legislatures will thereby torpedo the Governors’ and Premiers’ efforts to manage the resource in a coordinated fashion. The policy instability that results would be an anathema to capital investment.
We suggest, and would hope that Mayors would agree, that we ought to be building our coordination criteria on the traditional riparian rights principles, such as that outlined by the American Society of Civil Engineers’ Regulated Riparian Model Water Code.  This policy model was hammered out by several dozen people, over a period of about seven years.  They represented legal, environmental, development, industrial, academic, engineering, economic, hydrology, and political science interests. 
Industry and environmental groups in the basin have reacted constructively to the last drafts we’ve seen from the Working Group by creating an alternative proposal based on this model water code. From what we’ve heard, the Working Group did not embrace this proposal. We can only assume that the historical precedents on which the alternative is based are being ignored by the Working Group in favor of their politically unworkable proposal.
We look forward to the opportunity to review the Working Group’s revision of their 19 July 2004 proposal, but remain very skeptical. Perhaps the Working Group has tried to do too much, to go too far, in changing the system that has evolved over the last two hundred years of water use in the basin. Any approach that requires a Charter will be extremely difficult to persuade all of the Great Lakes States and the US Congress to uniformly approve; especially if it moves the basin toward a western water law basis of water allocation. 
In the meantime, our efforts to grow our economies will be subtly hampered by the absence of a well thought-out and managed water use policy.

Industry has extensive experience in dealing with local economic development policy as it has evolved over the years. To attract economic investment we must keep control in the basin of the fresh water resource.  And, simultaneously we must convey the stability of the basin’s policy toward managing an essential resource.
This complex water resource management issue requires your attention and careful review. 

Thank you.
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