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October 15, 2004

Mr. David Naftzger,

Executive Director

Council of Great Lakes Governors

35 E. Wacker Drive, Suite 1850

Chicago, Illinois 60601
Dear Dave:

This letter contains the comments of the Council of Great Lakes Industries (CGLI) regarding the draft Great Lake Charter Annex 2001 implementation documents entitled Great Lakes Basin Sustainable Water Resources Agreement and Great Lakes Basin Water Resources Compact, dated July 19, 2004.  These comments are provided on behalf of our multi-industry members and additional numerous industrial stakeholders who have participated in CGLI’s consultation and coordination effort conducted pursuant to our role as an industry stakeholder representative on the Governor’s Working Group Advisory Group.  Sectors represented by these industries include: auto manufacturing, auto parts manufacturing, chemical manufacturing, agricultural chemical production, cement and cement products manufacturing, steel making, petroleum refining, pulp and paper manufacture, electric power generation, mining and metal smelting, and business/industry trade associations representing additional interests.   Several of these stakeholders are expected to file comments regarding these proposals on their own behalf directed to either the Council of Great Lakes Governors, officials within their respective States or Provinces, or both. 
CGLI and the industry representatives with whom we have been working appreciate the efforts that the Working Group has undertaken to provide opportunities for input into the Annex 2001 process.  The access to Workgroup Group deliberations granted to the Advisory Committee has been extremely helpful.
The industry personnel represented by these comments have conducted careful, methodical, and thoughtful reviews of the Great Lakes Charter, Annex 2001 itself, and the draft implementation documents.  These deliberations have produced the following general and overarching conclusions.

· Industry is in full support of the basic protection of the resource and the retention of its control at the State/Provincial level.

· However, industry has major misgivings about the policy direction the draft implementing documents have taken.

· This troubling policy direction can be highlighted through the comments which follow in this letter.

· But mostly, there is a critical need to reconsider the fundamental direction proposed in the Annex 2001 implementation documents.  A more workable approach, as illustrated in the alternative proposal also presented in these comments, is essential.

CGLI, in its role as industry advisors to the Annex 2001 Working Group, has consistently expressed these concerns.  We have attempted to constructively engage in efforts to find a workable approach to achieving the fundamental objectives set out in the early part of this process, and the oft stated justification for Basinwide coordinated water management regimes.  CGLI remains committed to these objectives.  In preparing the comments which follow we have worked to not only point out the problems and non-workable aspects of the current proposals, but have also provided another suggested alternative aimed at creating  “…an enhanced water management system that is simple, durable, efficient, [and] retains and respects authority within the Basin…”  Please keep these commitments in mind as you review this document.

Policy Issues:

The draft Compact and Agreement scope exceeds that of the Annex

 The initial political impetus for the drafting of the Annex was simple and direct; protection of the Great Lakes water resource from diversion of large quantities of water to parties outside of the Basin.  It was this simple and direct objective which industry signed on to, when we began this journey with the Working Group.  It is also this simple objective that we have heard supported by those attending the many public meetings held around the Basin during the current public comment period.

In addition, the Governors clearly stated their commitment to “the protection of the integrity of the Great Lakes and the Great Lakes ecosystem
.”  However, this same statement of objectives, and the Annex 2001 document itself, calls for a management regime that is “simple…straightforward, transparent and based on common sense.”  

Unfortunately, the proposed implementation plan, as reflected in the draft documents, extends far beyond these basic objectives.  Rather than provide simple protections regarding the diversion of significant quantities of water from the Basin and rely on the existing and comprehensive regulatory programs already in place to assure ecosystem protection, the draft provisions attempt to redress what some perceive as inadequacies in existing environmental regulatory regimes and aggressively regulate in-Basin water uses.  

In so doing, several problems have been created.  These include: putting the government in the position of making determinations of the legitimacy of water uses; assuming a legal basis for proposed policy that conflicts with existing State laws based on Riparian rights principles; and jeopardizing the viability of Annex implementation because of an ill-defined “improvement standard” that will ultimately set a “price” for the water, set-up a complex and expensive permitting process, and pit potentially competing jurisdictions against one another in development proposals subject to Regional review.  As legal challenges are brought against these and related issues, gubernatorial authority will be placed at greater risk than it currently is under the U.S.Federal Water Resources Development Act.

CGLI’s review of the documents and processes contained within them has revealed the following detailed and overarching policy concerns.

· The incorporation of the un-defined “improvement standard” creates an opportunity to commodify the resource and politicize the decision process.

The Agreement states that the improvement project scope should be commensurate with the amount of withdrawal.  This implies a ‘water for sale’ objective for the Annex.  With no standard against which to judge compensating improvements to the “water based resources of the Basin”, decisions as to what is acceptable and what is not, could easily become very arbitrary and subject to political maneuvering.  And, having once granted a diversion based on an improvement, a ‘price’ will be established for further diversions. This is one of the outcomes the Annex was to have avoided!

· Annex 2001 is unique compared to other compacts.  No other U.S. multi-State compact requires the approval of eight American States and the quasi or implied approval of two Canadian Provinces to grant approval of quantities of water that exceed a threshold.  Given this unique status, the implementing provisions must be purposefully crafted to prevent placing the region at an economic disadvantage.  This basic objective has not been included in the precepts behind the current drafts.
· Governments would be in the business of dictating water use purposes and quantites.   The Agreement provisions that governments will determine if “reasonable” alternative supplies could be used or what quantity of water use is “reasonable” establishes potentially broad, boundless, new, and dictatorial policy setting powers for jurisdictions and the Regional authority.  No criteria for “reasonable” are provided.  This can result in required use of expensive technologies not mandated elsewhere, limit the industrial processes that can “qualify” for use or products that can be manufactured in the Region and thereby create economic and operational disadvantages.

· The documents impose the public trust doctrine on groundwater resources for the first time in this Region.  Existing Great Lakes Basin water rights law is based on the concepts of riparian rights.  The Annex 2001 implementing documents require each Great Lakes State legislature to change this legal foundation and expand public trust doctrine concepts to approval of the use of water
.

· Proposals shift water use decision-making from individual Governors and Premiers to newly created Regional body.  Setting Regional review thresholds at low water withdrawal volumes diminishes gubernatorial authority and defeats an Annex basic purpose.  The Annex itself called for a standard to be developed that could be consistently administered in the region at the State/Regional level. This issue is also exacerbated by the provisions for notice and comment within the Agreement.  These can essentially subject any withdrawal application to a de facto Regional review.

· Existing law within Great Lakes States supports the ability to make water diversion decisions.  The premise that to prevent diversions States must be “as tough” on in-Basin water users as out-of-Basin diverters is not consistent with the riparian rights basis  on which Regional water use rights have been established
. 
· The ultimate proposal scope has been expanded to include existing water withdrawals.  The Annex language clearly limits provisions to new and increased water withdrawals.  Compact language (in Section 9.3) extends inventory, reporting, permitting, and conservation requirements to existing withdrawals over a 10-year phase-in period.  Agreement language in (Article 302) extends conservation programs to existing withdrawals.  In Appendix 2, the Agreement Procedures Manual, paragraph 4 D extends conservation programs to existing withdrawals through programs which may include: permitting and enforcement, technical standards, reporting requirements, technical assistance and guidance, and education.  The Advisory Committee had been repeatedly told during the joint meeting sessions that the application of conservation programs to existing withdrawals would be limited to technical assistance, guidance and education efforts.

· Annex based water conservation programs should be voluntary.  To be consistent with concepts outlined by the Working Group during their discussions with the Advisory Committee, water conservation programs for existing withdrawals must be pursued only on a voluntary basis.  When pursuing voluntary initiatives, existing industrial facilities must be allowed to utilize conservation measures that are most cost effective for their specific operations and circumstances.  Conservation performance required of facilities applying for new or increased water withdrawal permits must be consistent with current day process technology standards and not require expensive “add-on” measures not required of facilities in other regions.  Conservation standards for existing equipment which will continue to operate at facilities applying for new or increased withdrawal permits must reflect the inherent capabilities of that existing equipment or process and not require expensive retrofits.  To do so can divert scarce capital dollars from the new or increased production part of the project and jeopardize the financial viability of developments important to the Region.  

· The unrealistically low regulatory threshold inappropriately triggers Regional project review of typical new or increased diversions.  The application of the regional review standard to typical industrial economic development projects (such as new or modernized industrial plant developments involving steel, chemical, petroleum, or paper making facilities) that are well below the level of water use likely to have Regional impacts is unnecessary. This will push desirable economic development projects pursued by individual State and Provincial authorities into the Regional review process.  Individual Governors and Premiers will lose their ability to determine the direction of their economic development activities.  The proposed review body constitutes a new Regional governmental approval process for a broad range of water utilizing economic development projects.  This unintended impact is particularly troublesome for communities and developments which border the Great Lakes Basin boundaries or projects close to watershed boundaries of individual Great Lakes.

· Regional review required for consumptive uses. Industrial development projects that incorporate water into products can easily exceed the 5 MGD consumptive use threshold.  Examples include processed foods, beverages, chemical products, paints, coatings and other water based products, as well as those involving activities such as paper making and use of evaporative cooling towers for electric power generation.  These would require Regional review, and be subjected this uncertain process.  Consumptive uses should only be managed at the jurisdictional level and not subject to Regional review.  This is consistent with both the underlying Annex precepts and the expressed language of the Annex 2001 document. By their very nature, the largest consumptive uses will not exceed quantities that impact the resource on a Regional basis or come close to those resulting from natural phenomena such as evaporation.

· No provisions have been made for assuring access to water supplies for new and existing Great Lakes Region businesses.  Currently the draft Annex 2001 implementing document “locks-up” the resource through the stringent provisions set. The governments should focus on preventing diversion of the resource out of the Basin uses, and reassure in-basin businesses, industries, and Basin communities that water resources will be made available.  
· Cost must be a factor in the permit requirement outcome.  Cost must be made a part of the “Criteria for Decisions” that accompanies any withdrawal permit review procedures.  Currently, consideration of cost factors appears only in the portions of the Agreement pertaining to the demonstration of “No Reasonable Water Supply Alternative” and determination of “Environmentally Sound and Economically Feasible Conservation Measures and Incentives.”  
· Uncertain costs associated with the improvement standard.  The groundbreaking improvement standard requirement for projects subject to Regional review will add permit application preparation and review as well as project development costs that applicants would not have to bear elsewhere, putting the Region at an economic disadvantage.  The current draft puts no limitations on the scope or costs associated with the required improvements, nor does it establish how much improvement is needed to secure a water withdrawal permit.
· Permit application preparation time and costs.  The demonstrations called for in Agreement Appendix 1, Procedures Manual, Appendix A and referenced sections of the manual, will require submission of substantial hydrologic and other scientific information which can only be acquired via time consuming and expensive field testing.  One CGLI member expressed concerns this way:  “If the Annex 2001 permitting process goes forward as proposed, I will have to tell my company to add 3 years to the project planning and  permitting period if they choose to locate a project within the Great Lakes Basin.”  As for out of pocket expenses, CGLI has estimated the cost of preparing an application under these standards would range from between $450,000 to $ 1 million.  This estimate is based on CGLI member experience from preparing applications for projects required to be permitted under existing environmental permitting regulations.  (See Attachment 1, Estimate of Costs Associated with Proposed Annex 2001 Permitting Standards.)
· Permit application threshold of 100,000 gallons per day.  Compact and Agreement provisions require the “permitting” of all water withdrawals, including existing withdrawals.  For the reasons stated above, the extensive permit application requirements specified in the draft Agreement should not apply to these small withdrawal quantities.  The threshold level for full application and review requirements should be set at some substantial level, say 5 million gallons per day, to avoid permit process bottle necks within the agencies and unnecessary costs to water users.  Data provided by the Michigan Water Use Reporting Program shows that in 2001 there were 4,260 reported withdrawals of more than 100,000 gallons per day water in that state
.  Processing detailed program start-up permit applications for this number of users would create significant demand on agency resources.  In addition, industrial water users require quantities far in excess of the permit thresholds set by the draft Compact and Agreement documents.  Simple process modifications can easily trigger withdrawal increases of 100,000 gallons per day or more.  This could require frequent permit modifications given the low single jurisdiction thresholds.  For reference purposes, the following typical daily water withdrawal quantities for typical manufacturing facilities are provided for example uses and industrial sectors.

	Sector
	Withdrawal Quantity (MGD)


	Pulp and paper production
	30 – 50

	Steelmaking 
	150 – 375

	Petroleum refining
	45 – 450

	Thermo-electric power generation
	

	     Once through cooling
	150 – 300

	     Cooling tower operation
	15 – 30


Specific Compact and Agreement Comments:

· De facto Regional Review of all projects.
In Agreement Articles 502 and 503 and Compact Section 3.6, the lines between projects subject to Regional review and those which are not have been significantly blurred.  Agreement provisions allow a single jurisdiction to seek review of projects below the already much too low thresholds.  Further, projects below thresholds subject to only single jurisdiction review are also subject to public notice and comment opportunities by parties outside of that jurisdiction.  These elements make all projects subject to some degree of Regional review.  

· Inappropriate introduction of Improvement Standard to local jurisdiction consumptive use projects.   Language within the draft Agreement Appendix 2, Part 2, Section 4, C advocates extension of the largely undefined Improvement Standard to consumptive use projects that are to be reviewed at the local jurisdiction level.  This introduces large measures of uncertainty regarding the true cost and impact of Annex 2001 proposal on industries and municipalities.

· Extension of Annex 2001 principles to existing uses.  The Annex clearly states within its Purpose, in Directive #3 and Directive #6, that the management measures envisioned within the document are to apply to new or increased existing water withdrawals and water withdrawal capacity.  Section 9.3 of the Compact seems to extend Annex 2001 provisions to all withdrawals “as soon as possible, but no later than 10 years from the effective date of this Compact.”  This is inconsistent with Annex purpose.

· Conservation measures extended to existing uses.  The call for the Parties to “…seek to implement programs to promote Environmentally Sound and Economically Feasible Water Conservation measures to minimize existing Great Lakes Basin Withdrawals, Consumptive Uses and Diversions” in the Agreement Article 302 appears to reach beyond the Annex scope.  Industry has a natural incentive to conserve it’s water use: it costs money to handle water, and costs are to be avoided.  We were repeatedly told by the Working Group leadership that any conservation measures targeting existing uses would apply only to jurisdictions and would be restricted to public education programs aimed at voluntarily reducing water use, not “minimizing withdrawals.”  Also, the opening sentence in Appendix 2, Part 2, Section 4, of the Agreement does not limit the purpose of the standard provision on water conservation to new or increased withdrawals.  It needs to do so.  The extensive reporting requirements outlined in the drafts are unnecessary since these are, by and large, part of original Great Lakes Charter provisions

· “Netting” of water withdrawal quantities subject to Regional review needed.  When determining if a proposed new or increased water withdrawal quantity exceeds Regional review criteria, applicants must be allowed to “net out” any quantities of water which will no longer be withdrawn via existing grandfathered intake systems.  Agreement Article 203 and Compact Sections 8.2 and 8.3 should recognize reductions in water withdrawals which come as a result of decommissioning existing water use processes and apply Annex requirements only the “net” new amount of water to be withdrawn through new or enlarged intake structures.

· Provisions needed for cost free “improvements.”  Any attempt to implement an improvement standard must allow the applicant to claim “credit” for elements within the project design which can be identified as improvements without having to make additional expenditures or adequacy demonstrations.  No specific “scale” should be required, and provisions must be made to allow jurisdictions or other parties to fund improvement measures so as make it possible to relieve the applicant of the burden of such costs
.  These provisions should be added to Agreement Appendix 2, Part 1, Section 2, F. 

· Lack of appeal and dispute resolution processes for permit applicants and stakeholders.  The dispute resolution procedures provided in the draft Agreement Article 601 appear to apply only to the Parties to the Agreement and not permit applicants or stakeholders.  Appeal processes for decisions made by both the local jurisdiction and Regional review body are needed.  Though not specifically identified, the Compact language in Section 3.9, paragraph 1 appears to provide appeal provisions to applicants or stakeholders.  These provisions need to be extended into the Agreement

· Citizen Suit provisions.  The citizen suit provisions extended in Compact Section 3.9, paragraph 4, are inappropriate and will invite unnecessary litigation and reinterpretation of the Compact.  They must be removed.

· Creating an over-sight role for unengaged third parties. The Appendix 2, Part 1, Sec. 3, F concept of encouraging partnerships with NGO organizations means they must effectively ‘sign off’ on proposals for which improvements are required.  This creates an unnecessary uncertainty to a project.  It is inappropriate to elevate the standard of any one stakeholder likely to have “interest” in a project because it in effect abrogates traditional government adjudication responsibility in the permitting process.

· Industrial use diversions are prohibited.  The return flow requirement as delineated in Agreement Appendix 1, Sec. IV, C and Appendix 2, Sec. C, 1 and 2 and Compact Section 9.2, Paragraph 3 stating that the total diversion must be less than 250,000 gallons per day, limits diversions to no more than that level and restricts them exclusively to use for public water supply is much too restrictive.  Under these provisions, industries could not quality for a diversion, regardless of how small, under any circumstances.  This will create real hardships in communities or locales situated on, or very near, watershed divides. 

· Existing environmental permitting processes are not well utilized.  Annex 2001 provisions in Agreement Appendix 2, Part 1, Sec. 2,D must build on and not duplicate or supercede existing environmental protection laws and regulations.  Numerous current Federal, State, and Provincial protective programs have been effectively used to prevent degradation of water resources, destruction of aquatic habitats, building of structures harmful to the aquatic environment and the displacement of endangered and threatened aquatic species.  A partial list includes:

· The U.S. Clean Water Act (CWA) its associated permitting requirements (delegated to the States), and special section regarding Great Lakes water quality criteria and discharge permitting processes.

· The special protective CWA sections such as the 316 (b) cooling water intake structure standards along with Section 404 requiring habitat and physical environment protection in riparian zones.

· The U.S. Endangered Species Act and attendant special protections.

· The U.S. National Environmental Protection Act and associated environmental impact assessment/statement requirements.

· Duplicative regulations promulgated by the Great Lakes States.

· The Canadian Environmental Protection Act with its similar protective provisions.

· The Canadian Fisheries Act with aquatic species protective requirements.

· The extensive environmental programs established by the Provinces of Ontario and Quebec.

As currently drafted the use of environmental permit findings and demonstrations to establish that a project will not have adverse impacts is far from assured.  The Agreement language states that such findings “could contribute to a demonstration of the lack of significant ecological impact.”  The findings from these other comprehensive regulatory programs must serve as sufficient demonstration of lack of adverse environmental impact.

· Project impact assessment must focus on significance.  The “significance” test associated with Agreement Appendix 2, Part 1, Sec. 2,D must relate to final impact on the ecosystem, not merely a measurable change in flow, habitat, or other ecosystem parameters.  Resource utilization can result in change.  Significant adverse ecosystem response as identified through environmental protection programs, such as those used pursuant to Clean Water Act Section 316(b), must be part of the Annex 2001 evaluation process. 

An Alternative Proposal:

CGLI remains committed to assisting the Working Group in establishing a workable Great Lakes water use control regime.  Such a regime comprised of measures that secure water supplies for use by Basin citizens, businesses, and industry and will also withstand legal challenge is an essential need.  We therefore suggest a process based on the following provisions.

· Limit the scope of review and approval to proposed new or increased water withdrawals only.  Refer to the Regional level ONLY those resulting in large scale diversions of water from the Basin.

· Establish a Regional review threshold level for diversion proposals at 15 MGD.  This threshold more appropriately reflects a quantity of water diversion which might be significant at the Regional level
.

· Regulate consumptive uses on at the jurisdiction level, not the Regional level.

· Not withstanding their role regarding large scale diversions, utilize a Regional governmental body ONLY for coordination of process, sharing and collection of water use statistics as delineated in the 1985 Great Lakes Charter.  (The Regional body must not become an authoritative new level governmental agency with sweeping powers.)  

· Avoid value judgments such as the “no reasonable water supply alternative” and “limited to quantities that are considered reasonable” tests in either the single jurisdiction or Regional review water withdrawal permitting processes. 

· Define the improvement standard requirement – or remove it until it can be defined in a way that will not result an economic disadvantage for the Region or send the unintended message that Great Lakes water is “for sale.”

· Leave water quality management needs to the multitude of existing federal, state and provincial water quality standards and approval processes.  Do not duplicate or expand on them through Annex 2001 processes.

· Establish the accounting infrastructure needed to collect and maintain Regional water use statistics as delineated in the 1985 Great Lakes Charter.

· Recognize the existing riparian rights legal basis on which Great Lakes Regional water rights have been based, making use of those provisions to support simple basic protection of Great Lakes Regional waters from undue out-of-basin exploitation. 

   
When the Compact and Agreement documents were posted for public comment, several specific questions were raised for which the Working Group sought answers and comments.  CGLI believes that these questions have been answered within these comments.  However to be certain that each question has been addressed and to make our answers to these questions clear, we have provided the summary that appears in Attachment II
Again, CGLI very much appreciates the opportunity to work with the Governors’/Premiers’ Working Group on this important water source protection need.  We stand ready to continue our efforts to offer constructive assistance through development of needed alternative proposals.






Sincerely,







George H. Kuper, President and CEO 

Attachment 1

Estimate of Costs Associated with Proposed Annex 2001 Permitting Standards
	Element
	Demonstration
	Time Required
	Estimated Cost

	Alternatives Review
	Narrative description of need for water and alternatives examined.  Show none acceptable
	3 mos. to 6 mos. (depending on need for hydrogeological testing) 
	$50,000 to $100,000

	Quantities Considered Reasonable
	Project 20 year water use rates, describe proposed use/system and conservation saving  
	1 mos. to 3 mos.  (depending if water use data is available or must be acquired)
	$15,000 to $50,000

	Return Flow
	Evaluate return flow options, conduct impact evaluations on source/receiving watersheds 
	1 mo. to 9 mos. (depending on if return is to source water or other location)
	$15,000 to $200,000

	Consumptive Use Estimate
	Provide historic consumptive use information, justify if greater than USGS coefficients
	1 mo. to 6 mos.  (depending on conformance with USGS coefficients)
	$15,000 to $100,000

	No Significant Individual or Cumulative Impacts
	Describe source and return flow, baseline conditions (i.e. hydrologic flow, water quality, habitat, changes in water and related natural resources, mitigation measures)
	16 mos. to 24 mos. (one complete year of hydrologic data needed along with additional ecological studies)
	$250,000 to $300,000



	Water Conservation
	Describe and implement conservation measures
	3 mos. to 6 mos.
	$50,000 to $100,000



	Improvement Measures
	Identify and describe improvement measures – including metrics and monitoring/reporting programs
	3 mos. to 12 mos. (depending on number of field studies needed)
	$50,000 to $200,000

	Totals
	
	
	$445,000 to $1,050,000


Appendix II
Annex 2001

Answers to Questions Regarding

Compact and Agreement Documents

Dated July 19, 2004

The Agreement:

• Would you recommend changes to the Regional Review Process, including any

changes that could help ensure timely, cost-effective review of water use proposals

that are subject to regional review?
The Regional Review Process needs to be reserved for water withdrawal projects that would truly have the potential to impact the Great Lakes water and water dependent resources on a Basin-wide level.  As currently proposed, the regional review process would effectively require a petitioner to make the case for a withdrawal to all 10 jurisdictions. For these reasons, the process must be triggered only when a proposal represents a real potential risk to the basin’s water dependent resources.   “Timely, cost-effective review” would not be an issue in these cases since the stakes, and the need for extensive scrutiny, would be high.  The change that must be made is to increase the threshold levels that trigger Regional Review such that only projects of true Regional significance are subject to the multi-jurisdictional process.  The Regional Review threshold needs to be a large number – more than 15 million gallons per day – AND represent water actually removed from the basin, net return flows, not just withdrawals.  These are projects which might have the potential for impact at the Basin level.  Projects responsible for lesser removal or use volumes should be reviewed at the single jurisdiction level.  Water use data generated by each State/Province in accordance with the 1985 Charter will provide sufficient warning of the possible danger of exhausting the resource by a large number of small losses.  Commensurate action can then be taken by the individual jurisdictions.

• Would you recommend changes related to public participation?
Water withdrawal projects below Regional Review threshold levels should not be posted for review and comment in the other Great Lakes States or Provinces.  The standing for persons from whom comments on withdrawal permit applications will be received should be consistent with those established by the existing environmental permit review processes in each State or Province.

The Compact:

• What is your recommendation for voting on New or Increased Diversions of 1
million gallons per day or greater average over any 120-day period and New or

Increased Consumptive Uses of 5 million gallons per day or greater average over

any 120-day period? Note: The draft proposal would require unanimity among

those who register their vote to approve New or Increased Diversions of 1 million

gallons per day or greater average over any 120-day period and a super-majority

for New or Increased Consumptive Uses of 5 million gallons per day or greater

average over any 120-day period.
This differentiation reflects more concern over a diversion loss of water from the basin than a consumptive use loss.  Since a loss is a loss, it is hard to justify the different treatment.  The fact that this differentiation has been proposed reflects the fact that the threshold numbers are too low.  The focus of Annex 2001Regional Review provisions must be on losses of water that would be of Basin level significance.  When that focus has been achieved, the differentiation should be removed.

• Would you recommend changes related to public participation?
 Water withdrawal projects below Regional Review threshold levels should not be posted for review and comment in the other Great Lakes States or Provinces.  The standing for persons from whom comments on withdrawal permit applications will be received should be consistent with those established by the existing environmental permit review processes in each State or Province.

• What recommendations do you have for enforcing the terms of the Compact?
The Compact will be a Federal document and therefore #s 1,2,& 3 of the Compact section 3.9 “Enforcement” are appropriate. #4 is problematic and should be removed.  No more specific provisions are needed.

Decision Making Standard (Agreement and Compact):

• Would you recommend making changes to the threshold levels for regional

review? Note: The draft proposal would subject New or Increased Diversions of 1

million gallons per day or greater average over any 120-day period and New or

Increased Consumptive Uses of 5 million gallons per day or greater average over

any 120 day period to regional review by all ten jurisdictions. Other proposals

would be reviewed by the jurisdiction in which the proposal originates.
The Regional Review Process needs to be reserved for water withdrawal projects that would truly have the potential to impact the Great Lakes water and water dependent resources on a Basin level.  As currently proposed, the regional review process would effectively require a petitioner to make the case for a withdrawal to all 10 jurisdictions. For these reasons, the process must be triggered only when a proposal represents a real potential risk to the basin’s water dependent resources.   “Timely, cost-effective review” would not be an issue in these cases since the stakes, and the need for extensive scrutiny, would be high.  The change that must be made is to increase the threshold levels that trigger Regional Review such that only projects of true Regional significance are subject to the multi-jurisdictional process.  The Regional Review threshold needs to be a large number – more than 15 million gallons per day – AND represent water actually removed from the basin, net return flows. (A 50 MGD value is utilized as the Clean Water Act section 316b regulatory threshold for water intakes.  This value just happens to also be in the ballpark of figures mentioned by Great Lakes Basin water experts when discussions of amounts which may potentially be discernable at the Basin level were discussed.)  Projects responsible for lesser removal or use volumes should be reviewed at the single jurisdiction level.  Water use data generated by each State/Province in accordance with the 1985 Charter will provide sufficient warning of the possible danger of exhausting the resource by a large number of small losses.  Commensurate action can then be taken by the individual jurisdictions.

The 120 averaging period for Regional Review Threshold levels is more reflective of a water loss that might have the potential for impacts at the Basin level and is therefore appropriate.

• Would you recommend making changes to the requirements included in the

Decision Making Standard for determining the adequacy of proposed

improvements to the Waters and Water-Dependent Natural Resources of the Great

Lakes Basin?
The mere existence of the Improvement Standard in Annex 2001 telegraphs a message that Great Lakes waters are for sale.  This changes the status of the Region’s water from a resource which is to be utilized for the benefit of Region citizens to a commodity up for sale to the highest bidder, regardless of where they are located.  The provision needs to be totally removed from the Annex.

• Would you recommend making changes to the averaging period used to determine the volume of a proposed water use? Note: The draft proposal includes a 120-day averaging period.
 The 120 averaging period for Regional Review Threshold levels is more reflective of a water loss that might have the potential for impacts at the Basin level and is therefore appropriate.

• Would you recommend making changes to the definition of “Existing Water

Users”? Note: In the draft proposal, this definition is used for determining which

new or increased water uses would be subject to the Decision Making Standard.
Annex 2001 standards must apply ONLY to new or increased water uses.  And, it must apply only to incremental quantities. An increase in an existing water use should not trigger a review of the whole water use. Language within the Agreement and especially the Compact is confusing on this point and must be clarified.  Agreement language needs to make it clear that conservation requirements apply to the jurisdictions and not individual users (express the stated intent that jurisdictions will encourage voluntary conservation measures by individual users, not require them).  Compact language which calls for a 10 year phase-in of all Annex 2001 provisions over 10 years for all users (implying existing users, not just ‘new or increased’ as stated in Annex 2001) must also be changed.    

� Council of Great Lakes Governors Statement on Protecting the Great Lakes: Managing Diversions and Bulk Water Exports, October 15, 1999.


� Great Lakes Water Law: Principles of Law and Proposed Changes, Gordon R. Alphonso, Harvey A. Rosenzweig, David Montgomery Moore, Troutmand Sanders, May 30, 2001.


� Barnes & Thornburg letter to George Kuper, April 27, 2001with attached analysis entitled Response to the Issues Raised in the May 18,1999 Lochhead Report to the Council of Great Lakes Governors. 


� Water Withdrawals fo Major Water Uses in Michigan 2001, Michigan Department of Environmental Quality.


� Typical withdrawal quantity for an average sized facility within the sector specified.


� These concepts were explored and found viable and appropriate in the Great Lakes Protection Fund “Netting Benefits” project.


� The water withdrawal quantity that would be considered potentially significant on a Great Lakes Basin-wide basis has been a topic of much discussion and debate all through the Annex 2001 water management deliberation period.  At working meetings held by the Great Lakes Commission regarding the Decision Support System effort, quantities in the range of 50 MGD were suggested.  Industry representatives have suggested a 15 MGD threshold pursuant to a desire to provide a conservative figure.


� Estimated costs do not include the cost of implementing the conservation measures.  


�
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