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Comments Regarding

 Annex 2001 Draft Implementation Documents

Dated June 30, 2005

Introduction
These comments are filed on behalf of the Council of Great Lakes Industries (CGLI) regarding the Draft Annex 2001 implementation documents, Great Lakes Basin Water Resources Compact (Compact) and Great Lakes Basin Sustainable Water Resources Agreement (Agreement), dated June 30,2005.  In addition to CGLI members, these comments are submitted on behalf of several additional industry associations and companies who participate in CGLI’s Great Lakes Water Management Industry Stakeholders Group.  Industry sectors represented by this group include:  chemical, iron and steel, petroleum refining, pulp and paper, electric utilities, mining and minerals, shipping and transportation, rubber products, aluminum and other non-ferrous metals, and general manufacturing interests.  All are important contributors to the Great Lakes Basin (Basin) economy, all require assured and secure water supplies to support their operations, and in some cases, incorporate into products.

Annex Implementation Measures are of Great Importance to Industry

The CGLI Water Management Industry Stakeholder Group (Industry) appreciates the opportunity to have participated in the Annex 2001 implementing document development process.  We recognize that some important changes have been made in the latest drafts.

Industry strongly supports the removal of specific improvement standard provisions from the draft documents.  The Governors’/Premiers’ Annex 2001 Working Group (Working Group) has correctly recognized that the Standard previously proposed is unworkable and improvements in Great Lakes waters and water dependent resources will result from exercise of sound management principles.  The stated purposes of Annex 2001, including improvement, can and will be accomplished without a specifically named improvement provision.      

Industry also supports changes in the document that will result in the limitation of the number of applications that will be subjected to Regional review.  Not properly limited, Regional review processes will require a new Regional bureaucracy that would be expensive and time consuming for States, Provinces, and applicants to support and respond to.  It would also become a serious obstacle to economic development.

An Alternative Annex Process is Needed

Industry remains committed to working with the Governors to come up with Great Lakes water resource protection provisions that meet all of the needs of the Basin.  Although the latest drafts include some improvements, the basic approach – one that “locks-up” the resource for protective purposes – continues to be flawed.  Representatives of industry and environmental groups, working both independently and together collectively, have proposed alternative processes to those that have been under development by the Working Group.  The most recent of these drew heavily from the American Society of Civil Engineers Regulated Riparian Model Water Code and was submitted to the Working Group early in 2005.  Industry continues to believe that this alternative embodies the type of program needed to meet the objectives of Annex 2001.  And, it will result in a process that will provide much better assurance that water supplies needed to support Industry can be made available.  This alternative is supplied in Attachment I and hereby incorporated into these comments by reference.

Overarching Issues Must be Resolved

The reasons that an alternative approach to the June 30, 2005 draft Implementation Documents is needed are illustrated in the discussion below.  

1. The importance of continued access to water by industries must be recognized and acknowledged.  Providing this access must be stated as a primary objective of the Annex documents.  The current drafts fail to do so.

2. Criteria for evaluating “reasonable use” common to the regulated riparian rights basis on which existing water law is based in the Great Lakes States/Provinces have been substantially modified in the draft documents.
3. The proposed new and increased withdrawal permitting process does not distinguish between small or large water withdrawal proposals and requires submission of voluminous support documentation for all.  The proposed application and review processes for even small projects would be lengthy, costly, burdensome to States/Provinces and applicants, duplicative of existing environmental regulatory processes, and provide no benefit above those in the suggested alternative approach.

4. The Regional review threshold level for withdrawals involving consumptive uses is still too low to prevent capturing projects that do not warrant this level of review.  And, the non-host States and Provinces that would be asked to review these economic development projects can be in competition for them.  In these cases, Regional review requirements can set-up conflict of interest situations
.
5. The prescriptive nature of the decision making standard, its procedures manual, and the  requirement that the Regional body must find that each jurisdiction’s water management program meets or exceeds requirements of the Agreement, limits individual State and Provincial flexibility.  States and Provinces are placed in a position of facing legal challenge should they seek to deviate from these prescriptive elements.  In addition, should their program be judged to not be sufficient by the Regional body, that jurisdiction is banned from voting on applications, including those for projects that they will want to approve. 
6. Some criteria that make up the decision making standard are impossible to meet.  For example: those requiring no measurable change, or adherence to specific standards such as consumptive use coefficients. 

7. Because of the strict but ill-defined conservation requirements, considerable uncertainty exists over the likelihood of permit approval, particularly with respect to existing withdrawals.  Agreement language suggests flexibility in some places and is very explicit in others.  Adherence to specific reference materials limits options for applicants, increasing their costs and impacting process design.    
8. Rather than having been “grandfathered” as in the previous draft, existing withdrawals are now subject to regulation under the standard.  This is inconsistent with Annex language.
9. Compact and Agreement language places few limitations on the extent of measures needed to meet the decision making standard.  This fails to protect developers, and the States/Provinces that review the projects, from legal challenge of applications,  completeness determinations, and final permits.

Issue Discussion and Resolution

1. Assuring Access to Water Supplies:

The Compact and Agreement documents must recognize the importance of maintaining, and supporting all of the competing uses for the Region’s water – both now and in the future.  They must acknowledge that water resources unique to the Region are an important factor in meeting current and future economic needs.  And, the documents should state that assuring long term access to the resource, by industry and others is a stated objective of the documents.  This is necessary to provide the legal certainty needed to support permitting decisions regarding water withdrawals.
The Annex 2001 process, to date, has also missed a critical policy opportunity to provide incentives for multiple re-use of Great Lakes fresh water.  Water re-use is going to be one important route by which the world’s water shortage challenges will be met.  Why aren’t we pioneering these technological developments with this water policy initiative?
The bountiful supplies of water available to Great Lakes industry is an important advantage that helps attract and support the Region’s large manufacturing base.  Continued support and revitalization of the manufacturing base is a priority need for economic growth, social progress, and environmental restoration.  Although individual members of the Working Group have said that providing an assured source of water to support industry, both now and in the future, is one of their primary objectives, this point is not included anywhere within the Compact or Agreement documents.  In fact, just the opposite effect is created. The absence of this stated objective, the very restrictive nature of the water withdrawal approval criteria, and stringent standard of review all add up to locking-up the fresh water resource in the name of protecting it.  These provisions suggest that the only way to protect the Region’s water resources is to only make them available as a last resort for support of both existing and new industrial activities.

Industry agrees that conservation of water supplies is important, that the supply is limited and must be utilized on a sustainable basis, and that there are many competing interests and needs for this limited supply.  However, focusing on limiting, to the maximum extent possible, the water used for industrial purposes is not consistent with the 1985 Great Lakes Charter.  That document states that “[t]he multiple uses of these resources for municipal, industrial and agricultural water supply; mining; navigation; hydroelectric power and energy production; recreation; and maintenance of fish and wildlife habitat and a balanced ecosystem are interdependent.”  The Agreement and Compact must establish processes that lead to serving all of these needs, not simply “lock-up” use of the resource.

2. Lack of Recognition of Riparian Rights:

Annex Implement Documents should acknowledge the riparian rights basis of Great Lakes Regional common water law and utilize the generally accepted criteria for judging “reasonable use.”
Working Group members have said that it is not their intent to deviate from the riparian rights basis on which common water law has been based within the Great Lakes Region.  However, the Compact and Agreement requirements have done so. 

The Compact, in Article 8, Section 8.1, Effect on Existing Rights, establishes, in paragraph 1, that “[n]othing in this Compact shall be construed to affect, limit, diminish or impair any rights validly established and existing as of the effective date of this Compact….”  Paragraph 2, states that “[n]othing contained in this Compact shall be construed as affecting or intending to affect or in any way to interfere with the law of the respective Parties relating to common law water rights.”  While these paragraphs seem to acknowledge that underlying legal structures are not being changed, no specific mention of riparian rights is made.  

This omission would not be so worrisome if it were not for the structure of the decision making standard as set forth in Compact Article 4, Section 4.9, paragraphs 1 and 2, in the Agreement in Article 203, The decision making standard, paragraphs 1 and 2, and again in Agreement Appendix 1, Procedures Manual Part 1, 1., (A),  Effective Use and Conservation of Existing Water Supplies and (B), Quantities that are Considered Reasonable. 

These sections of the documents establish that the permit, i.e. the “right,” to withdraw water will only be granted when the approving authority determines that the “need” for the water cannot be satisfied via “efficient use and conservation of existing water supplies” and the quantities of water sought are “considered (by the permitting authorities) reasonable for the purposes for which they are proposed.”  

The Great Lakes States adhere to common law riparian rights water law principles that have been regulated by varying degrees.  Typically these principles require that water must be withdrawn for “reasonable use.”  The criteria used to determine “reasonable use” are multifaceted and often require the balancing of competing factors.  “Reasonable use” has been defined by the Water Laws Committee of the American Society of Civil Engineers as “the use of water, whether in place or through withdrawal, in such quantity and manner as is necessary for economic and efficient utilization without waste of water, without unreasonable injury to other water right holders, and consistently with the public interest and sustainable development.
”  In addition, decision making regarding whether water is used in accordance with riparian principles includes an ability to withdraw water up to the point of “safe yield” of the source and prohibition against interfering with withdrawal rights of others.  

In contrast, the Agreement and Compact decision making standard differs.   It breaks up this combination of criteria into separate pieces and establishes firm endpoints that must be reached for each.  It makes no attempt to balance these competing factors, does not recognize the concept of “safe yield” of the water source, and does not include relating the requested withdrawal to the withdrawal rights of others.

3. Proposed Withdrawal Permit Application Requirements are Duplicative of Existing Environmental Permit Processes, Costly, and Time Consuming (Estimated to be up to 28 Months):

Permit application and processing requirements for water withdrawal proposal must be simplified to avoid impacts on economic development efforts.  
The permit application requirements contained in Agreement Appendix 1, Procedures Manual, Part 1., 3., Paragraphs A – O are extensive and make no distinction between small projects, large ones and those that must be sent to Regional review.  To some extent, the amount of information needed will be self limiting for smaller projects, but the elements of the application and number of demonstrations needed are the same whether the project is large or small.  Even applications for minor withdrawals
 require assembling information that:

· Demonstrates “the return flow will be guaranteed”

· Provides a “legal description” of the water source, location of actual withdrawal and, point of measurement of the withdrawal and use

· Provides numerous technical descriptions of water uses, measurement systems and, return systems

· Describes the characteristics of the return flow

· Provides details regarding water conservation measures and programs

· Demonstrates compliance with all laws, international agreements, and the Boundary Waters Treaty of 1909

Providing this information will require utilization of legal counsel and engineering/technical personnel.  Preparation of the application will be expensive and can require considerable time, especially when field measurements and technical studies are needed to supply the information needed.

Estimates of the range of costs and time likely to be needed to provide information for the various portions of a typical proposed application are shown in Appendix II to this document.  The scope considered for each portion has been derived from the entirety of Agreement Appendix 1, Procedures Manual, Part 1, Preparation of an Application and Review of a Proposal to Withdraw Water, Sections 1 – 3, including all subsections.

The estimates quoted are based on industry personnel experience gained from filing typical environmental permit applications such as those required for wastewater discharges, solid or hazardous waste disposal sites, watershed protection plans, and hydro-geological investigations for contaminated site remediation projects.  The information sought for water withdrawal permit applications, as outlined in the draft Agreement and Compact, is duplicative of these permitting and approval requirements.

The range in costs and time requirements reflects the fact that smaller projects will require fewer resources and, in some cases, existing information may be available that can be used for the application.  However, as is demonstrated by these estimates, even under the best of circumstances, costs and time requirements can still be substantial.

Permitting delay, resulting from the time needed for data collection, data analysis, modeling and interpretation, and assembly of information into permit documents is a very significant issue.  No figure is shown in the “Totals” line at the bottom of the chart in Figure I since several of the activities listed can be pursued simultaneously.  The best estimate of the time required to prepare the application is to look for the most time-consuming task.  Given the information requested regarding the water source, return flow hydrology and, baseline conditions, the required hydrogeologic assessments will become a controlling factor.  If this information is available from previously completed watershed or well field assessments it would only need to be checked and verified, and 6 to 9 months would be required to assemble a complete application.  Should the information not be available, test wells would have to be drilled, data collected, analyzed, and put in final form.  This would increase the application time requirement to between 16 and 28 months.

In addition, the agency will need time to process the application, declare it complete, complete the public notice and public consultation activities, prepare draft permits, and make final decisions.  One member of the industry stakeholder group has said that he has informed his company that, should the Annex 2001 implementation process go forward as proposed, they must be prepared to add 24 to 36 months to the environmental permitting process. Such delays are not likely to be experienced in other regions due to water withdrawal permits.

4.  Permitting Process Thresholds Much too Low:
Threshold levels should be set such that the States would be totally responsible for developing the application process and approval standards for withdrawals less than tens of millions of gallons of water per day.  Detailed Annex 2001 withdrawal application and decision making standard provisions should apply to volumes above this amount.  All consumptive use withdrawal applications should be processed at the single jurisdiction level.  Regional review should only be necessary for diversion cases. 

The extremely low water withdrawal threshold values used to trigger the proposed requirements are, in large part, what makes the current Annex 2001 implementation documents so unfriendly towards economic development

As previously stated, the rigorous standard and permitting process has been applied to all new and increased withdrawals exceeding 100,000 gallons per day.  There are just as many hoops to jump through for a 100,001 gallon per day withdrawal as there is a 500 million gallon per day withdrawal.  Withdrawals of 100,000 gallons per day to something more substantial, say 10 million gallons per day, should be permitted at the State or Provincial jurisdiction level using an application process and set of decision making standards derived by that jurisdiction.  The only requirement that the Annex 2001 process should place on those withdrawals is that they be permitted and accounted for in a Regional data base.  Withdrawals above the 10 mgd level, including those involving consumptive uses, should also be permitted at the State or Provincial jurisdiction level using Annex 2001 implementation permitting standards, specified in implementing documents, simplified over those currently proposed.

Regional review should only apply to diversion issues.

It is easy to understand why people are drawn to the low threshold numbers that appear in the draft documents.  The numbers look large.  However, to understand them they need to be put in following context:

· 100,000 gallons per day is less than half of the quantity of water contained in a municipal swimming pool.

· One million gallons per day is equivalent to a flow rate of about 700 gallons per minute (over a 24 hour period) or about 1.5 cubic feet per second.

· 100 million gallons per day is equivalent to about 150 cubic feet per second.

As a comparison, the mean recorded flows for key Great Lakes Basin rivers between 1916 and 1997 are
:

· St. Mary’s River – 76,000 cfs

· St. Clair River – 184,000 cfs

· Detroit River – 189,000 cfs

· Niagara River – 210,000 cfs

· St. Lawrence River – 246,000 cfs 

Obviously a proposal to withdraw as little as one mgd from a stream such as Bear Creek, a small tributary to Lake Michigan near Muskegon, Michigan where flow levels reach low levels such as 1.7 cfs, as has occurred this summer
, may be significant.  But, these issues would be better dealt with by the local jurisdiction and are not of a magnitude to require Regional intervention.

An extreme example of the problems created by the low threshold values contained in the proposal is the bulk water transfer prohibition established by Agreement Article 207, Paragraph 9.  Businesses, such as water treatment companies, must ship pieces of equipment or commodities such as water softener resins, membranes, etc. in water to maintain viability.  In these cases, the water does not become an ingredient in a product, but serves a critical function in the transport of this material.  Under the provisions contained in this paragraph, if container volumes are over 5.7 gallons, this use of water, if it crosses Basin boundaries, would be considered a diversion and be “outlawed.”  In other words, the Culligan man would be breaking the law as he hauls his water softening units back and fourth across watershed boundaries.   

5.  Prescriptive Decision Making Standard Limits Jurisdictional Flexibility:

The Annex 2001 implementing documents should be focused less on “how” water management programs are to be designed, especially those that will be permitted entirely at the single jurisdictional level.
The required elements of the decision making standard and permit applications are very specifically spelled-out in the Compact and Agreement document.  But the Parties to the Compact and Agreement are instructed to collect information from applicants “in such manner … as the Party shall describe.”  Yet again, the documents require, in many places, that the review process and decisions be “consistent with” the Compact, Agreement, and Standard of Review.  Parties are also free to implement more restrictive provisions since the “Standard is the minimum Standard.”  Finally, the Regional Body must “[d]eclare whether a Party’s programs meet the requirements of this Agreement” (emphasis added).  The important point is that it will be the most stringent of all of these inconsistent prescriptions, permissions, standards, and mandates ultimately limit the flexibility of each jurisdiction to design programs or utilize existing programs.

Should the jurisdictions attempt to use their existing programs, as is, and/or impart alternative individuality into their programs, they run the risk of failing to have their programs approved by the Regional Body and/or, even it the Body approves them, face legal challenges by outside interests.

6. Several Criteria are Impossible to Meet:

Annex 2001 implementing documents must not contain absolute criteria and conflicting objectives.

The criteria for demonstrating “no significant individual or cumulative impacts” outlined on page 29 of the Agreement are impossible to meet.  They require that there be no “measurable change to the pre-proposal range of variability of the hydrologic regime.”    Measurable changes are likely, as a result of any water withdrawal activity.  But, they may not be significant.  They can also be offset by mitigation measures.  If jurisdictions are going to be able to issue water withdrawal permits, the standard must not be based on the ability to measure a change but whether or not the net result of the project results in significant change.    

Annex 2001 proposal objectives regarding minimization of both withdrawals and consumptive uses appear to be in conflict with one another when applied to some industrial uses.  Most notably, when large volumes of cooling water are needed, minimization of withdrawal objectives as stated in Agreement Appendix Part 1, A on page 26 of 39 can dictate the use of cooling tower technologies.  But, meeting minimum consumptive use objectives as required in Agreement Appendix 1, Part B on page 26 of 39 would dictate once-through cooling water systems.  Neither a potential applicant, nor a potential reviewer could determine whether minimizing withdrawal or minimizing evaporation takes precedent.  The potential delays and uncertainty that would likely be caused by this ambiguity and conflict represent additional impediments to economic development.    

7.   Conservation Requirements Result in Uncertainties and Extra Costs for Applicants:
A much less complicated and much more certain process for selecting required conservation measures that includes re-use evaluation and incentives must be provided in order to keep the conservation standard from becoming a serious impediment to economic development.
The proposed conservation requirements are strict yet not bounded to insure that they remain doable and reasonable.  The Standard states that no permit for a new or increased water withdrawal can be issued unless the need for the water cannot be met through “conservation of existing supplies.”  This begs for a requirement to apply aggressive and not necessarily conventional conservation measures to existing systems and processes.  Retrofits of this type carry with them a high degree of risk that conservation equipment will not be compatible with existing systems and processes, may not work, may cause disruptions and lost production, and/or all of the above.  

For new construction, the requirements described in Agreement Appendix 1, Part 1, Section E (on page 32 of 39) include substantial uncertainty regarding the outcome of the decision making process.  It’s anybody’s guess what the permit writer might require.  No limits have been set.  The conclusions from each of the many “evaluations” that must be conducted are also open-ended.  The long list of “evaluations” that must be made part of an application package includes:

· Incentives that would motivate water users to implement water saving measures

· The completeness of the list of conservation measures that should be evaluated  (One must demonstrate that the list of measures is complete.)  

· The savings that can be achieved by the measures

· The scope and magnitude of benefits and costs

· The ease of application of the measures to the new processes

· The relationship of alternatives to other regulatory approvals

· The relative ranking of each of the measures identified

And, these “conservation evaluations” do not evaluate or apply credits for water re-use opportunities as discussed in issue number one, page 4-5 above.

Finally, in each of these “evaluations,” disagreements over conclusions reached can delay project processing timelines by many months.  Such delays increase costs and jeopardize the ability to take advantage of business opportunity windows.  

8.   Existing Uses Should be Grandfathered:

To make the requirements consistent with the original Annex process,  the requirements for existing users need to be scaled back to the simple registration and voluntary conservation provisions initially discussed.

In the previous drafts, existing uses were “grandfathered” and subject to much less regulation than they are in the June 30, 2005 draft Compact and Agreement documents.  The requirement that existing uses of greater than 100,000 gallons per day be “registered” is no longer simple.  Because of the prescriptive nature of information that must be collected and provided regarding existing uses, the “registration” cannot be accomplished via a simple post card or one page form.

 Compact Article 4, Section 4.1 requires that existing users report not only the withdrawal, but details regarding exact location, the capacity of the system, description of the uses, location of uses, and place of discharge.  Subparagraph 3 of this section stipulates that the information provided be of such quality to “be used to improve the sources and applications of scientific information regarding the waters of the Basin and the impact of the Withdrawals and Diversions from various locations and Water sources on the Great Lakes Basin Ecosystem, and to better understand the role of groundwater in the Basin.”  To meet these critera, the information required regarding existing users will have to include scientific, legal, and geotechnical elements.  It cannot be just a simple statement of the name of the river or address of the lot on which the well exists.

In addition, subparagraph 2 states that users must “gather accurate and comparable information on all water withdrawals.”  This means pump curve estimates, judged to be adequate to satisfy previous draft flow reporting requirements, will no longer be sufficient.  Existing users will have to install new measuring equipment and adopt new rigid data collection, quality assurance and instrumentation calibration/maintenance programs typical of other environmental monitoring protocols.  Expense and administrative burdens will be significant.  In other cases, it simply is not possible to provide “accurate” information.  And, no criteria are available to describe what is “accurate” information. 

Evapotranspiration rates for water from cooling towers, wastewater treatment ponds, and other processes vary widely depending upon factors such as temperature, humidity, levels of contaminants in the recirculated water, etc.  Measurements for these kinds of consumptive use cannot be made.  Some means for providing estimates must be provided.
Agreement Article 303, paragraph 5, requires the implementation of water conservation programs “for all, including existing, Basin water users.”  The scope of these programs is further defined on the last page of the Agreement document in Appendix 1, Procedures Manual, Part 2, Section 4, Subparagraph C.  Direction is given that conservation programs applied to existing users “may include:”

· Permitting and enforcement.

· Technical standards.

· Reporting requirements.

· Technical assistance and guidance.

· Public education.

These requirements go far beyond those described by Working Group members during previous discussions with the Advisory Committee.  The advisors were told that conservation programs for existing users where no new or increased withdrawal was sought would be limited to jurisdictional information campaigns with user response on a voluntary basis.

9. Stated Limitations on the Scope of Annex Requirements are Needed:

The uncertainty and exposure to legal challenge must be removed in order to both provide an equitable system of resource governance; and, remove some of the roadblocks to economic development presented by the draft Annex documents.   

In spite of the rigor included in Compact and Agreement decision making and application processing procedures, few limitations are placed on the actual measures needed to satisfy Annex requirements.  As explained above, many of the Annex document requirements are open for interpretation.  This sets the stage for challenge of each decision made within the permitting process.  Is the application complete?  Has enough or the right hydrogeological information been supplied?  Is the list of conservation measures examined complete?  Does the applicant have additional options to avoid the withdrawal? Has the applicant really met the Standard?  

Detailed Comments Regarding Specific Sections of the Documents

To complete industry’s review and comment on the provisions contained in the June 30, 2005 proposed documents, additional comments regarding specific sections of the draft documents follow.

The Compact Document:

Section 1.3, Findings and Purposes, 2., f., page 4 of 18; Section 4.7, Exceptions, 3.,e., page 11 of 18:  These sections call for a “precautionary approach” or “precautionary principles.”  No foundation for these terms is available in U.S. laws and regulations.  There are no standards for judging decisions made that include the required amount of “precaution.”  The Privy Council Office of Canada has published “A Framework for the Application of Precaution in Science-based Decision Making about Risk.”  It stipulates five general principles for application of “precaution” and five principles for “precautionary measures” as part of their Risk Management Framework. There are no standards for the application of “precaution” in the United States, and “precaution” application is limited in Canada, therefore, “precautionary” statements should be removed from the Compact draft.
Article 2, Organization, Section 2.1., Council Created, page 4 of 18:  Although the function of the Council is explained in the Compact, the need for this group has not been established.  In response to the 2004 draft Annex implementing documents, industry expressed concerns about the creation of a Regional Regulatory Body, the legality of it, the impact of it on individual jurisdictional sovereignty, and the proliferation of bureaucracy that it represents.  The proposed Compact creates not one, but two, such bodies.  The approach described in Appendix II establishes a consultation approach for seeking input and concurrence on water withdrawal proposals requiring such review and agreement as prescribed by WRDA.  This or a similar approach should be used to avoid the sovereignty and jurisdictional conflicts inherent to the Regional Council and Regional Body proposals in the June 30, 2005 Annex draft implementing documents.

Article 2, Organization, Section 2.4., Voting, page 5 of 18:  The fact that establishing the Regional Council and Regional Body produces liabilities for the Parties is demonstrated in subparagraph 4 where the act of establishing a budget for the Council is described.  No limits are set.  The members of the Council will not necessarily have the authority to commit their respective Parties to an open ended assessment.

 Article 3, General Powers and Duties, Section 3.3., Rules and Regulations, page 7 of 18:  In addition to financial liabilities placed on the Parties, the Council is also given powers to set fees for applicants in this section.  This further increases the uncertainty and costs associated with the need to obtain a permit for water withdrawals under the Annex.

Article 4, Water Management and Regulation, Section 4.4., page 9 and 10 of 18:  For some U.S. projects, Regional Council review is also required, following Regional Review, meaning that THREE separate regulatory processes would have to be negotiated in order to achieve State approval.  Also, subparagraph 3 gives the Parties the right to unilaterally seek Regional Review for proposals, “after consulting with the Applicant.”  To improve the certainty of process, some appeal provision must be made available to the applicant.

Article 4, Water Management and Regulation, Section 4.7., page 10-11 of 18:  Subparagraph 1., b. states that in the case of a straddling community exceptions, the return flow shall “not include any water from outside of the Basin.”  This requirement is very likely to be impossible to meet when “co-mingled” water (water from both outside and inside the Basin) are treated in the same wastewater treatment plant.  This situation is also very likely to be the case in any straddling community.  The requirement should be removed.

In subparagraph 2., c., i., return flows from intra-basin transfer exceptions must be to the source watershed.  Aside from the fact that this requirement makes the “intra-basin transfer” not really a transfer, this requirement severely limits the likelihood that an intra-basin transfer can be used to meet a critical water need.  It may be that there are valid social, economic, or scientific reasons why a particular return flow should not be put back into the source watershed.  Opportunities should be given to permit such a transfer when a demonstration can be made that there are sound valid reasons for not returning the water to the source watershed.

The “precautionary approach” language in subparagraph 3., e,. must be removed.  The use of such open-ended terminology that has no recognized legal or regulatory definition jeopardizes the validity and standing of permit decisions for both applicants and the Parties.

The Agreement Document:

Chapter 1, Article 100, 1, f., Page 3 of 39: The “precautionary approach” language in this list of objectives must be removed.  No foundation for these terms is available in U.S. laws and regulations.  There are no standards for judging decisions made that include the required amount of “precaution.”  The Privy Council Office of Canada has published “A Framework for the Application of Precaution in Science-based Decision Making about Risk.”  It stipulates five general principles for application of “precaution” and five principles for “precautionary measures.’  There are no standards for the application of “precaution” in the United States, and “precaution” application is limited in Canada.
Article 200, 1, Page 6 of 39 and Article 202, 1, Page 8 of 39:  These sections require the Parties to “implement Measures establishing the standard.”  Measures are defined in Article 103, on page 5 of 39, to be “any legislation, law, regulation, directive, requirement, guideline, program, policy, administrative practice, or other procedure.”  This very broad definition of “measures” suggests that jurisdictions can adopt any “directive, requirement, guideline, program, policy, administrative practice, or other procedure” as a “Measure” pursuant to the Agreement and avoid subjecting them to administrative procedures protocols for public review and comment.  Such sweeping authority should not be granted by the Agreement.
Article 201, 2, page 7 of 39:  For projects involving an Intra-Basin transfer and subject to Regional Review, States and Provinces will be unable to issue a withdrawal permit without first getting ‘Regional Body’ approval, thereby creating a situation of dual, and non-simultaneous, regulation.  Any required local approvals would be needed on top of these.    

Article 201, 2, page 10 of 39:  The timing of applications as described in this paragraph, especially given the low threshold values discussed in the Overarching Issues section of these comments, above, presents a real disincentive to incremental economic development and business growth by Great Lakes Basin industries.  If a facility pursues and obtains a permit for a water withdrawal that results in a 3 mgd consumptive use, then comes back anytime within a 10 year period and wants to double production, Regional review is required.  This situation represents a substantial disincentive for the organization to pursue their expansion plans.

Article 201, 9, page 11 of 39:  This provision regarding quantities of water that can be removed from the Basin without being considered a diversion must exempt water incorporated into products.  Many products that contain water as an ingredient are shipped in containers larger than 5.7 gallons.  Drums, tote tanks, tank trucks, and rail cars are used to transport bulk quantities of multitudes of products.

In addition, as explained in the discussion regarding threshold values above, businesses such as water treatment companies, ship pieces of equipment or commodities such as water softener resins that must be suspended in or contain water to maintain viability.  These uses of water must also be exempted from any bulk water transfer prohibition.

Article 301, 1, page 13 of 39:  The shortening of the averaging period for existing water withdrawals >100,000 gallons per day (69 gpm) to 30 days (rather than 90 days) for triggering “registration” of withdrawals will increase the number of permit applications that will need to be processed.
Agreement Appendix 1, Procedures Manual, Part 1, B, Application Requirements, page 26 or 39:   The second paragraph from the bottom of the page under the bulleted section states that industrial water withdrawal applicants “must include a plan that projects water use at the time of application and projected for up to twenty years or for the period for which the approval is being sought” (emphasis added).  Most industrial organizations operate on a 5 year business plan.  For capital depreciation or other purposes they may make estimates relating to business activities 10 or 15 years in the future.  But, given variables in business cycles, changes in competitive situations, fluctuations in raw material costs, etc. accurately projecting out 20 years is not possible.  The timeframe for this projected use requirement should be reduced or removed entirely.  Twenty year projections would be a guess at best.

Agreement Appendix 1, Procedures Manual, Part 1, D, No Significant Individual or Cumulative Impacts, page 28 of 39:  The criteria for decisions regarding significant impacts are extensive and exceed what is needed to evaluate hydrologic aspects of water withdrawal and use.  Criteria elements that relate to physical, chemical, and biological criteria are already being addressed through existing environmental permitting processes.  It is duplicative to also subject applicants to these review processes for water withdrawal permitting purposes.  At the top of page 30, Agreement language states that “[c]ompliance with the originating party’s environmental regulatory requirements (water and air) could contribute to a demonstration of the lack of significant ecological impact.”  This language must be made much stronger.  “Compliance” with regulatory requirements in cases relating to new or increased water use means that applications, demonstrations, and other information must be submitted to agencies.  The agencies must find that environmental standards are met, and that permits can be issued.  These processes provide all the assurance needed to justify a water withdrawal permit.  Rather than duplicate them, the Agreement must rely on the extensive and well-established environmental impact review programs already in place in order to not over-burden the Parties as well as applicants.       

Appendix I

Alternative Proposal

(See Pages 17 – 28)

Draft Concept

for Great Lakes Water Management

Background:

In June of 2001, the Governors and Premiers of the Great Lakes Basin committed to a more comprehensive approach to the management of the Great Lakes by signing the Annex 2001 to the 1985 Great Lakes Charter. Implementing the intent of “Annex 2001” requires being responsive to more than just the stipulations outlined in the Annex. A successful implementation will require:

· Building upon and further formalizing the mechanisms envisaged in the 1985 Charter;

· Respecting the sovereignty of each of the signatory States and Provinces;

· Respecting the riparian rights basis of the last 200 years of Great Lakes basin water management legislation; 

· Recognizing the critical need for the States and Provinces to grow their economies and provide jobs for their citizens while at the same time protecting their natural resources; and,

· Being responsive to the critical water quantity elements of the Annex.

In being responsive to all these criteria, the following concept draws on a model water management code for eastern States (currently being promulgated by the American Society of Civil Engineers). It is deliberately less prescriptive than other proposals that have been considered thereby allows greater flexibility in implementation. It follows the maxim that the most effective environmental management regime is one where decisions are achieved as locally as possible. And, it respects the potential social and economic growth needs good governance requires in the basin. 

The Concept:
1. Distinctions Between Out-of-Basin Diversions and In-Basin Water Uses

(a) Distinctions:  Basin water management arrangements should distinguish between (i) out-of-basin diversions of water; and (ii) withdrawals for in-basin water uses (including consumptive uses and intra-basin transfers of water within the Great Lakes Basin).

(b) Definitions:  
(i) “Out-of-Basin Diversion” or “Diversion” means the amount of water withdrawn from surface water or ground water sources within the Great Lakes Basin and transferred for use outside of the Great Lakes Basin and not returned to the Great Lakes Basin.  

(ii) “Consumptive Use” means the amount of water withdrawn from surface or ground water sources within the Great Lakes Basin and used within the Basin that is lost or otherwise not returned to the Great Lakes Basin due to evaporation, incorporation into products, or other processes.
 

(iii) “Intra-basin Transfer” means the amount of water withdrawn from a surface water or groundwater source within the Great Lakes Basin that is transferred from the watershed of one of the Great Lakes into the watershed of another of the Great Lakes or the St. Lawrence River.

2. Review of Proposals for New or Increased Withdrawals for In-basin Use (Including Consumptive Uses and Transfers of Water Within the Basin).

(a) Process  
(i) Proposed new or increased withdrawals for use within the Great Lakes Basin, including in-basin consumptive uses and intra-basin transfers, should remain subject to review and approval by the locus jurisdiction, i.e. the State or Province where the project is located, to be conducted under the procedures and provisions of that jurisdiction’s water rights scheme and management program.  

(ii) In lieu of creating a new regional entity, implementation of the Great Lakes Charter and Annex 2001 should strengthen, properly staff and fund, and rely upon State and Provincial water management agencies, and utilize the “consultative process” envisioned by the Great Lakes Charter (discussed below) for review of major intra-basin transfers of water.

(iii) Jurisdictions should be encouraged to consider a water withdrawal / water rights arrangement that incorporates the permitting review criteria set forth below in §2
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(f).  

(b) Threshold Amount for Jurisdictional Review of Withdrawals: The recommended threshold for State/Provincial review of withdrawals for in-basin use should be a new or increased withdrawal from one or more points within the same source (e.g., tributary surface watershed or groundwater aquifer), involving a total average daily withdrawal of more than ‘X’ gallons per day (“gpd”) averaged over any ‘Y’ consecutive day period. States or Provinces may consider a lower threshold for State/Provincial review of withdrawals for in-basin use in those watershed areas which the State or Province determines to be a “critical area” or “area of special concern.”  “Critical areas” or “areas of special concern” would be designated, after appropriate evaluations, notice, public comment and other applicable regulatory procedures, where (i) withdrawals are exceeding or threatening to exceed the safe yield of the available surface or ground water resources, or (ii) the watershed has conditions (such as critical habitat for water-dependent endangered species) that require special attention and protection.  

(c) Threshold Amount for Regional Consultation Concerning Intra-basin Transfers:  New or increased withdrawals involving intra-basin transfers, where the amount of increase in transferred amounts (compared to previously permitted values) is greater than ‘X’ gpd averaged over any ‘Y’-day period, would be made the subject of the “consultation process” established pursuant to the Great Lakes Charter.

(d) Regional Consultative Process for Intra-basin Transfers
(i) The locus jurisdiction will provide notice of the application for intra-basin transfer above the threshold quantities to other Great Lakes jurisdictions with an invitation to comment.  Notice would be provided to the designated water management agency of each State/Province, the offices of the Governors and Premiers of each jurisdiction, and (where appropriate) the International Joint Commission.  The locus jurisdiction will solicit and carefully consider the comments and concerns of the other jurisdictions.

(ii) Any State or Province which believes itself to be  affected positively or negatively by the proposed intra-basin transfer may file a written comment with the locus jurisdiction.  Such comments would be submitted within 30 days of the notice issued in accordance with §2.(d)(i) above.  Each comment should specifically state the reason(s) for an objection, and copies of any comments should be provided to the locus jurisdiction, all other Great Lakes States and Provinces, and the project applicant.

(iii) If objections, including a statement of reasons, are timely raised, the consultative process among the jurisdictions would move forward, either through direct discussions between the locus jurisdiction and the other concerned jurisdiction(s), or through discussion at a Regional Consultative Body (see §2
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 \* MERGEFORMAT (v) below) that could provide recommendations to the host jurisdiction.

(iv) If three or more States or Provinces file objections or a request for regional consultation, the locus jurisdiction would provide notice to each of the other Great Lakes States and Provinces invoking the procedures of the Regional Consultative Body (the “RCB Notice”). 

(v) The Regional Consultative Body would be an informal (non-jurisdictional) forum composed of one representative appointed by the Governor/Premier of each State and Province.  

(1) The Regional Consultative Body would be required to convene and consider the proposed application within 45 days of the RCB Notice.  

(2) The project applicant would be provided an opportunity to appear before the Regional Consultative Body in order to present the application and respond to any questions or request for further information.  

(3) Upon a 2/3 majority vote of the States and Provinces, the Regional Consultative Body would provide a written recommendation to the locus jurisdiction regarding whether the proposed application should be approved, approved with conditions or denied.  In the absence of  the Regional Consultative Body taking a position with a 2/3 majority vote, the Regional Consultative Body would report the positions of the participating States and Provinces without a recommendation.

(4) Any recommendation from the Regional Consultative Body to deny or impose conditions upon approval of an application shall be accompanied by detailed reasons for the recommendation.

(vi) Each locus jurisdiction would be pledged to carefully consider the concerns and objections expressed by other Great Lakes States and Provinces, and the recommendations of any consultative process (including any recommendations from the Regional Consultative Body). Any recommendation provided by the Regional Consultative Body would be made part of the administrative record of the locus jurisdiction, subject to applicable rules concerning admission of evidence. 

(vii) If a locus jurisdiction decides, based upon the evidence, to overrule the objections of another Great Lakes State or Province or not to follow the recommendations of the Regional Consultative Body, the locus jurisdiction would be required to set forth the reasons for its decision in writing.  

(viii) The locus jurisdiction will notify, in writing, each affected Great Lakes State or Province of the locus jurisdiction’s final decision to issue, issue with conditions, or deny a withdrawal approval that is subject to the consultative procedures.  

(e) Administrative Procedures and Ultimate Decision-making:
(i) In all cases, public comments would be solicited at, and hearings would conducted, at the locus jurisdictional level, following established administrative procedures.

(ii) Any aggrieved person (including any other Great Lakes State or Province that qualifies as an aggrieved party) objecting to the final decision of the locus jurisdiction would have a right of appeal following the established administrative and judicial appeal procedures governing decisions by the locus jurisdiction.

(f) Criteria for Review of Proposed New or Increased Withdrawals for In-Basin Use (Including Consumptive Uses and Transfers of Water within the Basin)
(i) The criteria for review of proposed new or increased withdrawals for in-basin use should require a consideration and balancing of multiple factors.

(ii) Proposals for new or increased water withdrawals for in-basin uses should be approved upon considering and determining that:

(1) The proposed use of water is reasonable (see further discussion in §2
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(iii) below);

(2) The proposed withdrawal, in combination with other relevant withdrawals, will not exceed the safe yield of the water source.  (For such purposes, “safe yield” of a water source is defined as the amount of water available for withdrawal without impairing the long-term social utility of the water source, including the maintenance of the protected biological, chemical and physical integrity of the source.
  Safe yield is determined by comparing the natural and artificial replenishment of the water source to existing or planned consumptive and non-consumptive uses.)

(3) The proposed withdrawal and use of water are consistent with any applicable State and regional comprehensive water plans and drought management strategies.

(4) The applicant’s existing water withdrawal and use (if any) and the applicants proposed withdrawal and use incorporate reasonable and cost-effective methods of conservation.

(iii) In determining whether a use of water is “reasonable,”
 the State/Provincial agency would consider and weigh the following:

(1) The number of persons using the water source, the object, and extent of both the proposed withdrawal and use and of other existing and planned withdrawals and uses of water from the same water source.

(2) The supply potential of the water source, considering quantity, quality, and reliability, including the safe yield of hydrologically interconnected water sources.

(3) The economic and social importance of the proposed water use and other existing or planned water uses sharing the water source.

(4) The probable severity and duration of any adverse impacts caused or expected to be caused to other lawful consumptive or non-consumptive uses of water by the proposed withdrawal and use under foreseeable conditions, and the proposed plans and arrangements for mitigation of such impacts.

(5) The probable effects of the proposed withdrawal and use on the public interest in the waters of the basin, including, but not limited to (a) general environmental, ecological and aesthetic effects; (b) sustainable development; (c) domestic and municipal uses; (d) recharge areas for groundwater; (e) waste assimilation capacity;  and, (f) wetlands and floodplains.

(6) Whether the proposed use is planned in a fashion that will avoid or minimize the waste of water.

(7) Any significant impacts on interstate and inter-basin waters and water uses.

(8) The scheduled date the proposed withdrawal and use is to begin, and whether the project time between issuing of the permit and the expected initiation of the withdrawal will unreasonably preclude other possible uses of the water.

(9) Any other relevant factors.

(g) Exemptions:  The Criteria for Review and the Regional Consultative Process would not apply to withdrawals from the Great Lakes basin for the following purposes:

(i) Supply of vehicles, including vessels and aircraft, whether for the needs of persons or animals being transported, or for ballast, or other needs related to the operation of such vehicles; or

(ii) Use in a non-commercial project on a short-term, non-recurring basis for firefighting or other critical humanitarian purposes.

3. Review of Major Out-of-Basin Diversions.

(a) Threshold Amount for Regional Review.  Proposals for new or increased withdrawals from one or more points within the same source (e.g., tributary surface watershed or groundwater aquifer) involving an out-of-basin diversion exceeding a total gross average daily loss rate of ‘X’ gpd to the basin averaged over any ‘Y’ consecutive day period, would be subject to regional review under the following processes and review criteria.

(b) Review Process.  New or increased Diversions above the threshold amount would be subject to the following application, review and consultation procedures:

(i) Application for the withdrawal associated with the proposed Diversion would be made to the host State or Province.

(ii) The locus jurisdiction will provide notice of the application above the threshold quantities to other Great Lakes States and Provinces with an invitation to comment.  Notice would be provided to the designated water management agency of each State/Province, the offices of the Governors and Premiers of each jurisdiction, and (where appropriate) the International Joint Commission.  The locus jurisdiction will solicit and carefully consider the comments and concerns of the other jurisdictions.

(iii) Any State or Province which believes itself to be adversely affected by the proposed Diversion may file a written objection with the originating  jurisdiction.  Such objections would be filed within a 30 day time frame.  Each objection should specifically state the reasons for objection, and copies of any objection should be provided to the locus jurisdiction, all other Great Lakes States and Provinces, and the project applicant.

(iv) If objections, including a statement of reasons, are timely raised, the consultative process among the jurisdictions would move forward, either through direct discussions between the locus jurisdiction and the other concerned jurisdiction(s), or through the Regional Consultative Body.

(v) Pending completion of the consultative process, no State should take action to approve or disapprove a proposed diversion application pursuant to the Water Resources Development Act (“WRDA”). 

(vi) If three or more States or Provinces file objections or a request for regional consultation, the locus jurisdiction would provide notice to each of the other Great Lakes States and Provinces invoking the procedures of the Regional Consultative Body (the “RCB Notice”). 

(1) The Regional Consultative Body would be expected and required to convene and consider the proposed application within 45 days of the RCB Notice.  

(2) The project applicant would be provided an opportunity to appear before the Regional Consultative Body in order to present the application and respond to any questions or request for further information.  

(3) Upon a 2/3 majority vote of the States and Provinces, the Regional Consultative Body would provide a written recommendation to the locus jurisdiction regarding whether the proposed application should be approved, approved with conditions or denied.  In the absence of  the Regional Consultative Body taking a position with a 2/3 majority vote, the Regional Consultative Body would report the positions of the participating States and Provinces without a recommendation.

(4) Any recommendation from the Regional Consultative Body shall be accompanied by detailed reasons for the recommendation.

(vii) Each locus jurisdiction would be pledged to carefully consider the concerns and objections expressed by other Great Lakes States and Provinces, and the recommendations of any consultative process (including any recommendations from the Regional Consultative Body). Any recommendation provided by the Regional Consultative Body would be made part of the administrative record of the locus jurisdiction, subject to applicable rules concerning admission of evidence.

(viii) If a locus jurisdiction decides, based upon the evidence, to approve the project despite the objections of another Great Lakes State or Province or not to follow the recommendations of the Regional Consultative Body, it would be expected to set forth the reasons for its decision in writing.  

(ix) The locus jurisdiction will notify, in writing, each affected Great Lakes States or Provinces of the locus jurisdiction’s final decision to issue, issue with conditions, or deny a diversion approval that is subject to the consultative procedures. 

(x) In all cases, public comments would be solicited at, and hearings would conducted at, the locus jurisdictional level, following established administrative procedures.

(xi) Any aggrieved person (including any other Great Lakes State or Province that qualifies as an aggrieved party) objecting to the final decision of the locus jurisdiction would have a right of appeal following the established administrative and judicial appeal procedures governing decisions by the locus jurisdiction.

(xii) Following the decision of the locus jurisdiction, any other State, acting through its Governor, may take formal action to disapprove a diversion pursuant to such authority as is granted pursuant to WRDA.  Each such State shall establish procedures that assure due process, including the right to obtain a hearing and judicial review any such action.

(c) Criteria for Review.  New or increased diversions would be subject to the following review criteria, requiring the following determinations prior to approval of the proposed project:

(i) Each of the criteria set forth in §2(f) are considered and satisfied.

(ii) There is no reasonable water supply alternative (including efficient use and conservation of existing water supplies and development of additional water supplies) in the importing basin or watershed.  [Note: special consideration should be given for communities and public water systems with service areas that straddle the basin boundary.  In such situations, an examination should be made as to the feasibility and cost-effectiveness of development of alternative sources within the entire service area, with the understanding that such systems frequently must combine and balance sources to assure reliable supplies across the service area.]

(iii) To the extent that existing sources or water supply alternatives are available in the importing basin, but are not capable of meeting the reasonable use needs of the applicant, the diversion proposal shall incorporate a plan for conjunctive and coordinated operation of the existing sources, available water supply alternatives, and the diversion with the objective of reducing, to the maximum extent practicable, withdrawals from and impacts upon the Great Lakes basin.

(iv) The amounts of Great Lakes basin water to be withdrawn and transferred out of basin are limited to the quantities that are considered reasonable for the purposes for which they are proposed.

(v) Mitigation measures will be implemented that will effectively offset the impacts to the Great Lakes basin resulting from the proposed diversion.

(vi) The diversion will be implemented so as to ensure that it will result in no significant unmitigated individual or cumulative adverse impacts to the quantity or quality of the waters or water dependent natural resources of the Great Lakes basin.  (If the proposal would create a significant or binding precedent with respect to a type or category of water use, consideration would be given to the potential cumulative impacts of similar such uses in the future.)

(vii) The diversion shall incorporate a conservation plan demonstrating that reasonable (environmentally sound, technically feasible, and cost-effective) conservation measures will be implemented to minimize the amount of withdrawal, diversion and consumptive use.  

(viii) The proposal shall incorporate a proposal for improvement of the waters and water dependent natural resources of the Great Lakes basin, demonstrating how measures will be implemented to improve the physical, chemical or biological quality or values of the waters and water dependent natural resources of the Great Lakes basin.

(ix) The diversion will be implemented in a manner that ensures compliance with applicable State, Provincial, and federal laws, as well as binding regional interstate, inter-provincial and international agreements.

(x) The net amount of the proposed diversion, in conjunction with the net amount of all existing diversions from the basin or from the watershed of the particular lake from which the water is being withdrawn, will not exceed the diversion limits established pursuant to 3
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(d) Diversion Limits. Ideally, the Great Lakes jurisdictions would develop a scientifically-based water budget limit on the total cumulative amount of net diversions (transfers of water out of the basin, net of water returned to the basin) that would be permitted either across the basin as a whole or in the watersheds of specific lakes, and a system for tracking the cumulative net diversions from the basin and each lake’s watershed.  In the absence of such a water budget, any diversion resulting in a net loss to the basin of ‘X’ mgd is prohibited. Following adoption of such a water budget, each of the jurisdictions should be pledged to limit the approval of new diversions in accordance with such diversion limits.   

(e) Exemptions:  The Criteria for Review and the Regional Consultative Process would not apply to withdrawals from the Great Lakes basin for the following purposes:

(i) Supply of vehicles, including vessels and aircraft, whether for the needs of persons or animals being transported, or for ballast, or other needs related to the operation of such vehicles; or

(ii) Use in a non-commercial project on a short-term, non-recurring basis for firefighting or other critical humanitarian purposes.

4. Conservation Programs

(a) Each State and Province should pledge to adopt and implement a conservation program consisting of the following elements:

(i) Technical assistance to public water supply agencies, municipalities, industries, commercial users, utilities, agriculture and other users regarding available, cost effective methods to conserve water, including methods for more efficient water use, water use recycling, reductions in unaccounted-for water loss, and replenishment and recharge of water resources.

(ii) A voluntary water conservation program for all users.

(iii) Development of voluntary water use reduction goals for all categories of water use, and publication of information regarding technologies available to achieve those goals.

(iv) Water conservation educational programs for households, industries and other water users.

(v) Identification of principles, practices and technologies for encouraging and implementing groundwater recharge. 

5. Water Use Registration and Data Collection

(a) Each State and Province should be expected to adopt and implement a water withdrawal registration system that includes, at a minimum, all withdrawals (including existing withdrawals) greater than ‘X’ gpd in any ‘Y’ period.

(b) Each State and Province should adopt and implement arrangements for periodic reporting of the source, amount and location of withdrawals of both surface and groundwater, including the amount of consumptive and non-consumptive uses, the locations and amounts of any waters returned and discharged, and the amounts of water transferred between public water systems via interconnections.

(c) State and Provincial programs should be allowed to utilize alternative methods, for the monitoring of water withdrawals to obtain a reasonable estimate or indirect calculation of water use, in lieu of direct metering, where such methods are available to provide a reasonably accurate evaluation of withdrawals, consumptive and non-consumptive uses.

(d) The registration and reporting system should include protection from public disclosure of confidential business information and sensitive information whose disclosure might threaten the security of public water supplies or other sensitive uses.  Specific production data for particular companies and facilities should be aggregated (and not ascribed to particular entities) in publicly reported and available information.  

Appendix II
Annex 2001 June 30, 2005 Draft Proposal

Permit Application Requirements, Demonstration

Effort and Preparation Costs

Several elements of the applications process described in the Annex 2001, June 30, 2005 draft Procedures Manual will require extensive demonstrations and documentation.  The time likely to be needed to gather data and prepare the reports as well as estimates of the cost for this work is shown below.

	Element
	Requirement Reference 
	Demonstration
	Time Required
	Estimated Cost

	Basic Applicant Information
	Appendix 1, Procedures Manual (App. 1), 3. A-I, Pages 36-37
	Legal and exact geographic descriptions of applicant, and water source 
	1 to 3 weeks (depending on availability of detailed legal and geographic information and measurement details)
	$5,000 to $50,000

	Return Flow
	App. 1, 3. J and Section 1 C Page 37 and 27
	Evaluate return flow options, conduct impact evaluations on source/receiving watersheds, provide detailed legal and geographic descriptions of return flow location. Provide historic consumptive use information, justify if greater than USGS coefficients.   
	1 mo. to 12 mos. (depending on if return is to source water or other location, and availability of consumptive use coefficients.)
	$50,000 to $250,000

	Statement of Justification Analysis of Alternative Sources
	App. 1, 3, K, Pages37 and 34-35
	Detailed description of need and analysis of alternatives
	3 mos. to 6 mos. (depending on need for hydrogeological testing) 
	$50,000 to $100,000

	Quantities Considered Reasonable
	App. 1, 1, B, Pages 26-27
	Project 20 year water use rates, describe proposed use/system and conservation savings  
	1 mo. to 3 mos.  (depending if water use data is available or must be acquired)
	$15,000 to $50,000

	Environmentally Sound and Economically Feasible Water Conservation Measures and Status of Implementation
	App. 1, 3, L, Pages 37 and 30-34 
	Describe and implement conservation measures
	3 mos. to 6 mos. (depending on complexity of conservation plan required)
	$50,000 to $100,000 (Not including implementation costs)

	Assessment of Impacts
	App. 1, 3, M, Pages 37 and 28-30
	Describe source and return flow, baseline conditions (i.e. hydrologic flow, water quality, habitat, changes in water and related natural resources, mitigation measures, chemical, physical, and biological conditions and impacts)
	16 mos. to 24 mos. (one complete year of hydrologic data needed along with additional ecological studies)
	$250,000 to $300,000



	Compliance with Applicable Laws
	App. 1, F, Page 34
	Statement regarding compliance with all applicable municipal, State, Provincial and Federal laws as well as Regional, inter-State, inter-Provincial and international agreements, including the Boundary Waters Treaty of 1909
	1 to 2 mos. (depending on scope of legal review required)
	$15,000 to $25,000

	Map or Air Photo
	App. 1, 3. N, Page 37 
	
	2 mos. to 6 mos. (depending on seasonal photo/map requirements)
	$10,000 to 50,000

	Totals
	
	
	
	$445,000 to $925,000


� For example, the Provinces of Ontario and Quebec are owners and operators of electric utilities that sell electricity in a highly competitive regional electricity market.  They would have the unfair advantage of an opportunity to vote on an application from a potentially competing facility.


� The Regulated Riparian model Water code, Water Laws Committee, American Society of Civil Engineers, § 2R-2-20, Reasonable Use.


� The 100,000 gallons per day permitting threshold, in an industrial context is an extremely small amount of water, just 69 gallons per minute.   


� Source:  Protection of the Waters of the Great Lakes, Final Report to the Governments of Canada and the United States, February 22, 2000, International Joint Commission.


� USGS Water Watch – Current water resource conditions, August 11, 2005 


� Application of this definition will require development of procedures for calculating or estimating  the actual amount of consumptive use in given situations, such as once-through cooling where water is lost via evaporation after the water is discharged back to the source due to heating effects.


� A withdrawal of Great Lakes water to incorporate it into a product or use it to manufacture a product at a location within the Great Lakes basin is not a “diversion,” although such withdrawals may involve a “consumptive use.”  Similarly, a proposal to withdraw Great Lakes basin water and to package it at a location within the Great Lakes basin as a manufactured food product for human consumption in sealed containers that are designed for distribution to, and use by, end-use consumers is not a “diversion,” but may be considered a “consumptive use.”





� It is believed that under the administrative law of most (if not all) jurisdictions, the agency of another basin jurisdiction would have standing to be heard in an appeal of an administrative decision, providing that the entity was truly aggrieved (i.e., had an immediate and substantial interest that would be affected by the decision).  It should be noted that most such permitting decisions would be considered adjudicative, rather than rulemaking or legislative, in nature.


� The review criteria set forth in this section are substantially modeled upon the American Society of Civil Engineers Regulated Riparian Model Water Code (“Model Water Code”) and the state statutes from other eastern States that are discussed in the Model Water Code.  These review criteria are fundamental re-codifications and re-statements of traditional “riparian rights” principles applied in all or virtually all of the Great Lakes jurisdictions.


� The terms “physical integrity”, “biological integrity”, and “chemical integrity” are further defined in the Model Water Code. They are used in this case as criteria to be applied to “withdrawals”, not to be confused with their more frequent use in discharge criteria.  “Physical integrity” involves consideration of the volume of water necessary to (a) support commercial navigation; (b) preserve natural, cultural or historic resources as required by applicable federal or State/Provincial law or regulation; (c) provide adequate recreational opportunities to the public; and (d) prevent serious depletion or exhaustion of the water source (e.g., long-term drawdown of groundwater aquifers).  “Biological integrity” involves consideration of the maintenance of water in the source in the volume and at the times necessary to support and maintain wetlands and wildlife in so far as such projection is required by federal or State/Provincial laws or regulations.  “Chemical integrity” means maintenance of water in the source in the volume and at the times necessary to enable the water source to achieve water quality standards prescribed in Federal or State/Provincial laws and regulations in light of authorized effluent discharges and other expected impacts on the water source.


� One of the factors that may be weighed through reference to State and regional comprehensive water plans is whether and to what extent a particular proposal affects short and long-term needs and commitments for the resource.  For example, in a particular watershed, a proposal for a major withdrawal might be acceptable in the near term, but may substantially affect or preclude the ability to meet planned and expected demands in the future.  These are issues that are best addressed through comprehensive water planning efforts.


� The concept of “reasonable use” is a fundamental element of common law riparian rights, and this listing of factors reflects the multiple factors that have been traditionally considered by courts, and more recently by administrative agencies, in determining whether particular water use proposals are “reasonable uses.”  It should be noted that the primary focus of determining “reasonableness” is on the use of water (not the particular products being manufactured using the water) and on the impact of that water use on other uses and the resource.  


� Note:  If a proposed new or increased withdrawal would cause significant adverse impacts upon, or interference with, the operation of existing surface or groundwater uses, the project sponsor may be required to provide an alternative water source or other mitigating measures.
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